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THE ELECTION OF UNITED STATES SENATORS 
BY POPULAR VOTE. 

IN the discussion upon the proposed amendment to the con- 
stitution in regard to the election of senators, it has been 
asserted, vigorously asserted, by several of the most eminent 
and learned members of the Senate that the election of United 
States senators by popular vote, instead of by the State legisla- 
tures, would, at one stroke, change the character of our political 
system. The object of this paper is simply an inquiry into the 
correctness of this statement, and it is not undertaken either 
in advocacy of, or in opposition to, the proposition. Without 
loitering further upon the threshold of the subject let us ask, 
and endeavor to answer, the cardinal question upon which this 
inquiry must rest, viz., What is the fundamental character of 
our political system ? As concisely as I can put it, I hold it to 
be a system of national popular sovereignty, operating through 
a federal, presidential, republican form of government, and 
imposing a series of constitutional limitations upon the powers 
of government in behalf of individual liberty. Perhaps this is 
too concisely stated for the general reader. I will therefore 
briefly explain what I mean by the different parts of this 
definition. 

i. By the phrase " national popular sovereignty," I intend to 
attribute to the people of the United States, as one people, the 
original and ultimate authority to constitute and empower gov- 
ernment and to define and guarantee liberty. This is not simply 
a postulate of my political science; it is the plain declaration 
of the opening words of the constitution, interpreted by more 
than a century of our political history. Though in the forms of 
action prescribed in the constitution by the sovereign power for 
itself, in making subsequent changes of the organic law, regard 
is had to the federal principle of government, that does not 
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affect the national character of the sovereign power. It only 
makes the power more difficult of application. It is not neces- 
sary, however, to discuss this point any further. Those staunch 
Republican senators, who affirm that the election of United 
States senators by the voters within the States would change 
the character of our political system, certainly do not mean 
that the change thus effected would reach so deep as to pro- 
duce a transformation of the sovereign power. They evidently 
only intend to claim that the system of federal government 
would be undermined by it. 

2. Let us, therefore, examine in more detail that part of my 
definition which refers to our governmental form. I have 
denominated it a federal, presidential republic. I mean by this, 
in the first place, that it is a system of dual government, con- 
sisting of a general government of enumerated powers, and 
local governments — the States — of residuary powers, both 
resting upon, and defined and authorized by, the national con- 
stitution. It is true that a part of our national territory is not 
now under the federal system of government, as thus denned, 
and that there never was a moment when the whole of it was 
under that system. We have always had, and do still have, 
territory under the exclusive government of the national 
Congress. But the spirit of our system regards this as a 
temporary condition to be cured from time to time, and not as 
a modification of the federal principle. 

I mean, in the second place, that our system of government 
is one in which the legislative and executive functions are con- 
fided, in the main, to separate departments, largely independent 
of, though coordinated with, each other. I intend by the term 
" presidential government," a situation in which the executive 
is not dependent upon the legislature for its tenure, and is not 
responsible to the legislature for the policies it may pursue — 
the antithesis of parliamentary government, that is, of parlia- 
mentary control over both the tenure and policies of the 
administration. 

And I mean, finally, by the term " republican government," 
government by the representatives of the people, elected more 



652 POLITICAL SCIENCE QUARTERLY. [Vol. XVII. 

or less frequently by the voters, or by electors chosen by the 
voters, under a law of fairly liberal suffrage, and administered 
for the public welfare. 

3. The third fundamental element in our system of govern- 
ment is the series of constitutional limitations imposed by the 
sovereign power, through the constitution, upon governmental 
power, in behalf of individual liberty, and safeguarded by an 
independent constitutional judiciary. When compared with 
other governments this is the most important and characteristic 
part of our entire governmental system. 

As briefly as I can state the subject, these are the funda- 
mental principles and qualities of our political system. Now 
let us examine carefully the question as to what parts of this 
system would be fundamentally transformed or affected by 
changing the method of choosing the United States senators 
from election by the legislatures of the States to election by 
the voters in the States respectively. As we have already seen, 
it is hardly conceivable that this change could affect, either 
immediately or proximately, the principle of the ultimate 
sovereign power in our system, and it is apparent that the con- 
tention of those who oppose it does not reach so far. That 
the change might exert even a remote influence of this sort 
could be claimed only from an ultra-State-sovereignty view of 
our present system, a view which the honorable senators 
who oppose the change certainly do not entertain. Further- 
more, it cannot be meant by them that the third fundamental 
element in our system — the element of constitutional limita- 
tions upon governmental power in behalf of individual liberty, 
safeguarded by an independent constitutional judiciary — 
would be affected by the proposed change in the method of 
electing senators. Their contention must apply to the second 
part of our system as set forth in my definition, and to only a 
part of that, since the change certainly would not necessarily 
affect either the independence of the executive or the republi- 
can quality of the government. Those who oppose the change 
must therefore intend by their proposition that the federal 
character of the government would be affected and transformed 
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by, or in consequence of, the change proposed in the method 
of electing United States senators ; that instead of the system 
of dual government we should have, sooner or later, the cen- 
tralized system as the result, either immediate, proximate or 
remote, of that change. This is, at last, a definite, exact and 
fairly limited proposition, one which we may examine with some 
hope of reaching a distinct and truthful conclusion. 

Stated a little more fully, the proposition must mean that 
if the United States senators who now are said to represent 
the States in their corporate capacity should be elected by the 
voters instead of by the State legislatures, they would then 
represent the people, just as the members of the House of 
Representatives do, and that this change would bring about, 
either immediately, proximately or ultimately, a simple central- 
ized governmental system in the place of our present complex 
federal system. 

Let us first ask whether it is true that the representation of a 
State of the Union in its corporate capacity in the national Con- 
gress requires the choice of senators by the State legislature. If 
we should take counsel of Mr. Calhoun, the grand apostle of State 
sovereignty and integrity in our history, we should be obliged 
to answer, No. Calhoun claimed that the ultimate organiza- 
tion of a State was in convention of the people of the State. 
According to him, the State acting in its corporate capacity, in 
the highest and most ultimate sense, must act through its con- 
vention. An election of United States senators by conventions 
of the people within the States would, then, still be an election 
by the States in their corporate capacity, even in a higher 
sense than when elected by the legislatures. Certainly these 
eminent Republican senators will not undertake to out-Calhoun 
Calhoun himself upon this subject. Now if the election of the 
United States senators by conventions of the people within the 
States would still be an election by the States in their corporate 
capacity, why would not their election by the voters within 
the States be also an election by the States in their corporate 
capacity, provided, of course, that the senators from each State 
should be chosen upon a general ticket ; that is, that the State as 
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a whole should form one senatorial district, so to speak. Is 
not the body of the people the ultimate body politic, under the 
sovereignty of the nation, within a State of the Union ? Is it 
not the State in its highest corporate capacity ? Would the 
change be anything more than the substitution of the process 
of direct for that of indirect election ? This might possibly 
be said to be a more democratic method of election, but is 
it incompatible with State representation in the Senate of 
the United States ? From the reasoning above given, I must 
say that I cannot see that it is, at least not immediately. 
What might be its ultimate influence, I will consider a little 
further on. 

But, as a matter of fact, does election by the State legislature 
make the senator so elected the representative of the State, in 
its corporate capacity? My answer to this question is that 
such election may be one of several things which might con- 
spire to produce this result, but that it is not an indispensable 
element in the combination, and of itself cannot establish the 
relation in question. What I mean by this proposition is, in 
the first place, that either appointment by the governor, or 
election by a convention of the people or by a State electoral 
college, or by the whole body of the voters within the State, 
might just as well be considered a choice by the State in its 
corporate capacity as election by the legislature; and, in the 
second place, that several other things must be combined with 
either of these methods of election before the senator can be 
said to represent the State from which he is sent in its corpo- 
rate capacity. I will mention as one of prominent importance, 
that the State must be able to instruct the senator, and the sen- 
ator must be bound to obey the instruction. Now let us see 
how that would work in a system where the senatorial term is 
six years and the term of State legislative membership is 
usually two years. In such a situation the political complex- 
ion of the legislature may change twice during the period for 
which the senator is chosen. As a fact it frequently does so 
change. Let us suppose that a State legislature chooses a 
Republican for United States senator, and in two years the 
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legislative majority becomes Democratic. Would the Repub- 
lican senator accept and follow an instruction from the new 
legislature to vote with the Democrats upon all or any ques- 
tions of party policy ? Would the new legislature presume to 
issue any such instruction ? I think that both of these ques- 
tions must be answered in the negative, and yet how can it be 
claimed that the United States senator represents the State in 
its corporate capacity, unless the State may, in that capacity, 
instruct him at its pleasure and unless he shall be held to obey 
the instruction ? 

Again, in order to make such a principle of representation 
effective, the State must, in its corporate capacity, be able at 
any moment to recall the senator. But in the way of this 
stands flatly the provision of the constitution of the United 
States fixing the term of the senator at six years. 

Is it not entirely evident from these considerations that a 
United States senator does not represent a State in its corpo- 
rate capacity at all, but represents the people within the State, 
and represents them upon the basis of the principles of the 
national party to which he may belong? Is there really the 
slightest difference in character between what he represents 
and what a member of the other house of the national Con- 
gress represents ? Do not both of them represent the interests 
of the whole country upon the basis of the principles of the 
party to which they belong and from the point of view of their 
own independent judgments ? It seems to me that to pose 
these questions is to answer them, at least for any one who 
has a moderate acquaintance with the history and practices of 
the national Congress. 

It would certainly require an amendment to the constitu- 
tion to effect the proposed change in the method of electing 
the senators. There is no question about that. But changes 
in the provisions of the constitution are not necessarily 
transformations of the fundamental principles of our politi- 
cal system. Only relatively few of those provisions are so 
basal that their modification would work such far-reaching 
results ; and I think it is manifest, from what has been said 
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above, that the method prescribed for electing the senators 
is not one of them. 

There is, however, a point of view from which the proposed 
change may be seen to exert an influence, at least, which may 
appear more serious — the point of view of the constitutional 
provision prescribing what is termed " the equal representation 
of the States in the Senate." 

The Senate of the United States is at the present moment 
the worst rotten-borough institution in the civilized world. 
To illustrate this proposition, let us examine the statistics of 
population and of senatorial representation in the five principal 
federal systems of the world, namely, Mexico, Brazil, Switzer- 
land, the German Empire and the United States. 

1 . In the Mexican system, which provides the same number 
of senators from each State, the smallest State in population is 
Colima, with about 60,000 inhabitants, and the largest is Jalisco 
with about 1,200,000. From the point of view of the principle 
of representation according to population, Colima's repre- 
sentation in the national Senate is about twenty times as 
strong as that of Jalisco. Furthermore, there are in the Mex- 
ican Union, if we count in the Federal District, which sends 
senators to the national Congress, twenty-eight States, with a 
population now of about 13,000,000 souls. Of these some 
3,000,000 reside in the fifteen smaller States, and some 
10,000,000 in the thirteen larger States. That is, 3,000,000 
people are represented in the Senate of Mexico by thirty senators, 
while 10,000,000 are represented by only twenty -six senators. 

2. In the Brazilian system, which provides for three senators 
from each State and from the Federal District, the smallest 
State is Matto Grosso, with about 200,000 inhabitants, and the 
largest is Minas Geraes, with about 3,500,000. From the point 
of view of the principle of representation according to num- 
bers the people of Matto Grosso are nearly twenty times more 
strongly represented in the Brazilian Senate than the people 

of Minas Geraes. Moreover, there are twenty-one States in 
the Brazilian Union, counting in the Federal District, and the 
population of these twenty-one States is now about 17,000,000 
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souls. Of these about 4,000,000 reside in the eleven smaller 
States, and about 1 3,000,000 in the ten larger States. That is, 
4,000,000 people are represented in the Brazilian Senate by 
thirty-three senators, and 14,000,000 are represented by only 
thirty senators. 

3. In the Swiss system, which provides the same number of 
members from each of the cantons or States of the Union in 
the Upper House of the national legislature, the smallest can- 
ton is Uri, with about 18,000 inhabitants, and the largest is 
Bern, with about 550,000. From the point of view of repre- 
sentation according to numbers, the people of Uri are about 
thirty times more strongly represented in the Upper House 
than the people of Bern. Again, there are twenty-two cantons 
or States in the Swiss Union, and the population of these now 
numbers some 3,000,000 souls. Of these some 800,000 reside 
in the twelve smaller cantons, and some 2,200,000 reside in the 
ten larger cantons. That is, 800,000 souls are represented in 
the Swiss Senate by twenty-four senators, while 2,200,000 are 
represented by only twenty senators. 

4. In the federal system of the German Empire, which 
assigns a fixed number of members of the Federal Council, or 
Senate, to each State, though not an equal number, the smallest 
State is Schaumburg-Lippe, with about 42,000 inhabitants, and 
the largest is Prussia, with about 33,000,000. The constitution 
of the empire assigns one voice in the Federal Council to 
Schaumburg-Lippe and seventeen voices to Prussia. From the 
point of view of the principle of representation according to 
numbers, Schaumburg-Lippe is from forty-five to fifty times 
more strongly represented in the German Senate than Prussia. 
Further, there are at present twenty-five States in the German 
Union, and the population of these twenty-five States is about 
55,000,000 souls. Of these about 10,000,000 reside in the 
twenty-two smaller States, which have thirty-one voices in 
the Federal Council, and about 45,000,000 in the three larger 
States, which have but twenty-seven voices. 

5. Lastly, in the system of the United States of America, 
which provides an equal number of members from each State 
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in the national Senate, the smallest State from the point of 
view of population is Nevada, with 42,335 inhabitants, accord- 
ing to the last census, and the largest is New York, with 
7,268,894. On the basis of the principle of representation 
according to numbers, the people of Nevada are nearly one 
hundred and seventy-five times more strongly represented than 
the people of New York. Again, there are now forty-five States 
in the American Union, and the population of these States is 
about 76,000,000 souls. Of these about 14,000,000 reside in 
the twenty-three smaller States, and about 62,000,000 reside 
in the twenty-two larger States. That is, 14,000,000 people 
are represented in the United States Senate by forty-six sena- 
tors, while 62,000,000 are represented in this body by only 
forty-four senators. 

Now when an American, of whatever political creed, con- 
templates these figures and statements, he cannot repress the 
feeling that there is something wrong with any political system 
which permits of such relations; and if the election of the 
United States senators should be transferred from the legisla- 
tures of the States to the voters within the States, it is quite 
conceivable that this feeling would be greatly aggravated, 
because the election of the senators by the voters would make 
more manifest the fact that it is the voters, or the people, who 
are represented by the senators ; and there is a natural con- 
nection between election by the voters and representation 
according to numbers. Sovereignties of the same or of differ- 
ent strength may be regarded as equal in representative rights ; 
but 42,000 men in one part of a country will with great diffi- 
culty be regarded as of equal representative right with 7,000,- 
000 in another part of the same country, although they may 
reside in different States of a federal system. 

In other words, election by the voters might have an influ- 
ence in the direction of exciting a demand for a change of the 
principle of distribution of the senatorial seats. But in the 
face of such a demand, if it should come, stands that provision 
of the constitution, which requires the assent of each State 
affected to any such change. 
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If, however, such a demand should come, and every State 
should yield to it, and a new principle of distribution of the 
senatorial seats, more in accord with the principle of distribu- 
tion according to numbers, should be adopted, would that neces- 
sarily overturn the federal system and introduce the centralized 
system ? It does not seem to me that it would. It does not 
seem to me that the federal system depends upon the equal 
representation of the States to any such degree that a change 
in that principle would destroy the system ; and I think that 
the contradictory view rests upon a misconception of what a 
federal system of government is — a confounding of the federal 
system with the confederate system. The confederate system 
is a league of sovereignties, each of which is original and ulti- 
mate both in rights and in legal power. It is a state system 
in the true sense of the term state, as an original and ultimate 
sovereignty. In such a system the states must be and remain 
equal in rights, representation and political power, and any 
infringement of that equality would be a change of the system ; 
for the inferior state could be bound against its will legally, 
which would be a denial of its sovereignty. On the other hand 
the federal system is a system of government only. As I have 
already indicated, it is a system in which the sovereign power, 
the real state, creates two sets of governmental organs, more 
or less independent of, but coordinated with, each other, and 
distributes the powers of government between them in such a 
manner generally as to make the central government a govern- 
ment of enumerated powers, and the local governments, the 
States or commonwealths, governments of residuary powers. 
It usually grows out of a preceding confederate system by a 
coalescence — violent or peaceful, but generally the former — 
of the several states which form the confederation into a single 
sovereignty comprising them all. This process almost invari- 
ably leaves the former states of the confederation with the 
same territorial boundaries and with the same political names 
as before, but always reduces them to the condition of auton- 
omous local governments with residuary powers under the new 
constitution created by the new sovereign. They are no longer 
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states, however they may be called "States." Sovereignty is 
gone from them, and without that they are no longer what 
they were when merely confederated with one another. They 
do not always accommodate themselves readily to the new situ- 
ation. They frequently still claim to be sovereign, and they 
sometimes, unhappily, attempt to realize the claim by physi- 
cal force. Nevertheless, the foregoing is the exact scientific 
statement of their position, and they work into this position 
practically more and more fully as intercourse becomes more 
active and language more perfect, as interests become more 
harmonious and customs more general, and a*s the consensus 
of opinion concerning rights and wrongs becomes more com- 
pletely established. 

The federal system, therefore, is not so easy to understand 
as the system of confederated states or the system of centralized 
government. Most minds are always harking back to the con- 
federate system to explain the federal system, and when they 
observe in the latter a tendency to depart radically from the 
former, they raise the warning cry of " centralization." Central- 
ization the federal system certainly is, when compared with the 
confederate system. The sovereignty has become centralized 
in the people of the nation ; the central government has become 
invested with more powers ; and the tendency becomes increas- 
ingly manifest in the direction of withdrawing subjects of legis- 
lation from the local organs and confiding them to the general 
legislature. But all this is entirely compatible with the perma- 
nent continuance of the federal system. The local relations 
multiply as society becomes more complex, and what the States 
in a federal system lose from time to time to the central govern- 
ment, they more than recoup from the new fields that are opened 
up. The time will possibly -come when all local relations will 
have been properly regulated, and when that happy condition 
is realized it is quite probable that the transfer of powers from 
the local to the central authorities will cease. The nation will 
have reached the climax of its political civilization under the 
federal system of government, and stagnation and decline may 
follow. But this is the fate of all earthly things, and we need 
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not go so far into the future in regard to the question of the 
permanency of the system of federal government. 

If, then, the fundamental principle of the federal system is 
that it is a system of government in which the sovereign power 
distributes governmental authority between two sets of govern- 
mental organs, the central government and the States, each 
largely independent of, but coordinated with, the other, how could 
a distribution of the senatorial seats upon some other principle 
than that of equality of the States overturn, or even modify, 
the federal system ? The federal system does not depend upon 
any such principle in the slightest degree. If it did, it would 
be in most imminent danger of overthrow whenever the people 
included under it should become a nation and should estab- 
lish national popular sovereignty as the basis of their political 
institutions. For such a principle of representation in either 
chamber of the national legislature is out of harmony with the 
system of national popular sovereignty, and when this lack of 
harmony is once clearly perceived and realized, there is no ques- 
tion which must give way. Now all the great states of the 
world have either become national popular sovereignties, or are 
far advanced in the processes of becoming such, and will inevi- 
ably reach that goal. If, therefore, we insist that the equal 
representation of the local organs, the States, within the federal 
system of government is necessary to the existence of that 
system, whatever may be the inequalities of the population 
within the different States, than I concede that we not only 
invite, but make inevitable, the overthrow of that system. But 
we do not need to take any such ground as this, and we ought 
not to do so. As has been shown, the fundamental principles 
of federal government, when properly understood, not only are 
not out of harmony with some other principle of senatorial 
representation than the principle of equality of the States, 
but are actually more in harmony with a principle which pays 
more regard to the relative population of the different States — 
more in harmony with a principle which rests upon the solid 
basis of political facts rather than upon the tottering foundation 
of political fictions. 
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The federal system of government, futhermore, not only is 
compatible with national popular sovereignty, but has many 
advantages over centralized government in that connection. I 
will mention only one, but one of transcendent importance. It 
is this, — that local self-government is the most powerful institu- 
tion of political education that the world has ever produced, 
while the officialdom, the bureaucracy, of centralized govern- 
ment exercises an unfavorable influence upon the political 
training of the people. 

I argue, therefore, that we must not bring on the destruction 
of the federal system by claiming as essential to it institutions 
which are merely accidental or are merely the clinging remnants 
of a preceding system. It is far wiser to shake off all such 
things as mere parasites upon it, and to seek its essence in such 
principles as will harmonize with the rational demands of the 
present and the inevitable developments of the future. 

In view of these considerations, the claim that the proposed 
change in the method of electing United States senators would 
necessarily effect the overthrow of our federal system of gov- 
ernment seems to me to be entirely unfounded, and to rest 
upon a confusion in the minds of those who make it of the sys- 
tem of federal government with the system of a confederation 
of sovereignties. 

What puzzles me most in regard to the matter is that eminent 
leaders of the Republican party, the once great nationalist 
party, are most prominent in advancing this proposition, while 
Democrats, members of the old States' rights party, are pro- 
nouncing it false. Is this an indication that the two great 
parties may change roles in the future? There is indeed no 
reason in the nature of things why the Democratic party 
should not be a party with a national creed. Its States' rights 
views came, in the first place, from the fact that its member- 
ship was made up of the less intelligent, more narrow-minded, 
elements of the people, whose vision could not sweep beyond 
the horizon of their own doorsteps, and, in the second place, 
from its commitment to the interests of slaveholding. At 
present it is emancipated from the latter thraldom, and is 



No. 4.] SENATORS BY POPULAR VOTE, 663 

giving some evidence of an improvement of its former condition. 
On the other hand, it is not unnatural that the Republican 
party, with its long lease of almost uninterrupted power, should 
lose sight, in some degree, of its original ideals and fall into 
the ruts of an ultra-conservatism. 

Still these considerations are hardly sufficient to explain 
fully this phenomenon. There must be something else, some- 
thing not so apparent as these public reasons, something more 
technically political. What that may be, it is not the purpose 
of this paper to inquire, any more than to argue for or against 
the proposed change in the method of the senatorial elections. 
It would be difficult to escape the influences of partisanship in 
entering on a course of reasoning upon either of these points ; 
while the entire object of this essay is, as already stated, a non- 
partisan exposition of the fundamental principles and necessary 
elements of the federal system of government, with the view of 
aiding the students of this system to understand what changes 
in those principles and elements would be fatal to its existence, 
what would be unimportant, and what would be preservative in 
the necessary course of its development. 

John W. Burgess. 



